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Families First Coronavirus Response Act: Questions and Answers

As provided under the legislation, the U.S. Department of Labor will be issuing implementing regulations.
Additionally, as warranted, the Department will continue to provide compliance assistance to employers and
employees on their responsibilities and rights under the FFCRA.

Definitions

“Paid sick leave” — means paid leave under the Emergency Paid Sick Leave Act.

“Expanded family and medical leave” — means paid leave under the Emergency Family and Medical Leave
Expansion Act.

Questions & Answers By Category

Questions & Answers By Number

1. What is the effective date of the Families First Coronavirus Response Act (FFCRA), which includes the
Fmeaerneancv Paid Qirk | eave Art and the Fmernencv Eamilv and Medical | eave Fynancinn Art?
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of the 500-employee threshold.

Typically, a corporation (including its separate establishments or divisions) is considered to be a single employer
and its employees must each be counted towards the 500-employee threshold. Where a corporation has an
ownership interest in another corporation, the two corporations are separate employers unless they are joint
employers under the FLSA with respect to certain employees. If two entities are found to be joint employers, all of
their common employees must be counted in determining whether paid sick leave must be provided under the
Emergency Paid Sick Leave Act and expanded family and medical leave must be provided under the Emergency
Family and Medical Leave Expansion Act.

In general, two or more entities are separate employers unless they meet the integrated employer test under the
Family and Medical Leave Act of 1993 (FMLA). If two entities are an integrated employer under the FMLA, then
employees of all entities making up the integrated employer will be counted in determining employer coverage for
purposes of paid sick leave under the Emergency Paid Sick Leave Act and expanded family and medical leave
under the Emergency Family and Medical Leave Expansion Act.

3. If  am a private sector employer and have 500 or more employees, do the Acts apply to me?
No. Private sector employers are only required to comply with the Acts if they have fewer than 500 employees.[1]

4. If providing child care-related paid sick leave and expanded family and medical leave at my business with
fewer than 50 employees would jeopardize the viability of my business as a going concern, how do | take
advantage of the small business exemption?

To elect this small business exemption, you should document why your business with fewer than 50 employees
meets the criteria set forth by the Department, which will be addressed in more detail in forthcoming regulations.

You should not send any materials to the Department of Labor when seeking a small business exemption
for paid sick leave and expanded family and medical leave.

5. How do | count hours worked by a part-time employee for purposes of paid sick leave or expanded family
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However, the Emergency Paid Sick Leave Act requires that paid sick leave be paid only up to 80 hours over a
two-week period. For example, an employee who is scheduled to work 50 hours a week may take 50 hours of
paid sick leave in the first week and 30 hours of paid sick leave in the second week. In any event, the total number
of hours paid under the Emergency Paid Sick Leave Act is capped at 80.

If the employee’s schedule varies from week to week, please see the answer to Question 5, because the
calculation of hours for a full-time employee with a varying schedule is the same as that for a part-time employee.

Please keep in mind the daily and aggregate caps placed on any pay for paid sick leave and expanded family and
medical leave as described in the answer to Question 7.

Please note that pay does not need to include a premium for overtime hours under either the Emergency Paid
Sick Leave Act or the Emergency Family and Medical Leave Expansion Act.

7. As an employee, how much will | be paid while taking paid sick leave or expanded family and medical
leave under the FFCRA?
It depends on your normal schedule as well as why you are taking leave.

If you are taking paid sick leave because you are unable to work or telework due to a need for leave because you
(1) are subject to a Federal, State, or local quarantine or isolation order related to COVID-19; (2) have been
advised by a health care provider to self-quarantine due to concerns related to COVID-19; or (3) are experiencing
symptoms of COVID-19 and are seeking medical diagnosis, you will receive for each applicable hour the greater
of:

e your regular rate of pay,

e the federal minimum wage in effect under the FLSA, or
e the applicable State or local minimum wage.

In thase circimd&tances vail are entitled ta a maximim of $511 ner dav or §5 110 total aver the entira naid <sick
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under your employer’s policy. For the following ten weeks, you will be paid for your leave at an amount no less
than 2/3 of your regular rate of pay for the hours you would be normally scheduled to work. If you take paid sick
leave during the first two weeks of unpaid expanded family and medical leave, you will not receive more than
$200 per day or $12,000 for the twelve weeks that include both paid sick leave and expanded family and medical
leave when you are on leave to care for your child whose school or place of care is closed, or child care provider
is unavailable, due to COVID-19 related reasons. If you take employer-provided accrued leave during those first
two weeks, you are entitled to the full amount for such accrued leave, even if that is greater than $200 per day.

To calculate the number of hours for which you are entitled to paid leave, please see the answers to Questions 5-
6 that are provided in this guidance.

8. What is my regular rate of pay for purposes of the FFCRA?
For purposes of the FFCRA, the regular rate of pay used to calculate your paid leave is the average of
your regular rate over a period of up to six months prior to the date on which you take leave.[2] If you have not
worked for your current employer for six months, the regular rate used to calculate your paid leave is the average
of your regular rate of pay for each week you have worked for your current employer.

If you are paid with commissions, tips, or piece rates, these amounts will be incorporated into the above
calculation to the same extent they are included in the calculation of the regular rate under the FLSA.

You can also compute this amount for each employee by adding all compensation that is part of the regular rate
over the above period and divide that sum by all hours actually worked in the same period.

9. May | take 80 hours of paid sick leave for my self-quarantine and then another amount of paid sick leave
for another reason provided under the Emergency Paid Sick Leave Act?
No. You may take up to two weeks—or ten days—(80 hours for a full-time employee, or for a part-time employee,
the number of hours equal to the average number of hours that the employee works over a typical two-week
period) of paid sick leave for any combination of qualifying reasons. However, the total number of hours for which
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11.

12.

13.

14.

Please note that you can only receive the additional ten weeks of expanded family and medical leave under the
Emergency Family and Medical Leave Expansion Act for leave to care for your child whose school or place of
care is closed, or child care provider is unavailable, due to COVID-19 related reasons.

Can my employer deny me paid sick leave if my employer gave me paid leave for a reason identified in the
Emergency Paid Sick Leave Act prior to the Act going into effect?

No. The Emergency Paid Sick Leave Act imposes a new leave requirement on employers that is effective
beginning on April 1, 2020.

Is all leave under the FMLA now paid leave?

No. The only type of family and medical leave that is paid leave is expanded family and medical leave under the
Emergency Family and Medical Leave Expansion Act when such leave exceeds ten days. This includes only
leave taken because the employee must care for a child whose school or place of care is closed, or child care
provider is unavailable, due to COVID-19 related reasons.

Are the paid sick leave and expanded family and medical leave requirements retroactive?
No.

How do | know whether | have “been employed for at least 30 calendar days by the employer” for
purposes of expanded family and medical leave?

You are considered to have been employed by your employer for at least 30 calendar days if your employer had
you on its payroll for the 30 calendar days immediately prior to the day your leave would begin. For example, if
you want to take leave on April 1, 2020, you would need to have been on your employer’s payroll as of March 2,
2020.

If you have been working for a company as a temporary employee, and the company subsequently hires you on a
full-time basis, you may count any days you previously worked as a temporary employee toward this 30-day
eligibility period.
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16.

name of the health care provider who gave advice.

If your employee requests leave to care for his or her child whose school or place of care is closed, or child care
provider is unavailable, you must also document:

e The name of the child being cared for;

e The name of the school, place of care, or child care provider that has closed or become unavailable; and

e A statement from the employee that no other suitable person is available to care for the child.

Private sector employers that provide paid sick leave and expanded family and medical leave required by the
FFCRA are eligible for reimbursement of the costs of that leave through refundable tax credits. If you intend to
claim a tax credit under the FFCRA for your payment of the sick leave or expanded family and medical leave
wages, you should retain appropriate documentation in your records. You should consult Internal Revenue
Service (IRS) applicable forms, instructions, and information for the procedures that must be followed to claim a
tax credit, including any needed substantiation to be retained to support the credit. You are not required to provide
leave if materials sufficient to support the applicable tax credit have not been provided.

What documents do | need to give my employer to get paid sick leave or expanded family and medical
leave?

When requesting paid sick leave or expanded family and medical leave, you must provide your employer either
orally or in writing the following information:

e Your name;

e The date(s) for which you request leave;

e The reason for leave; and

e A statement that you are unable to work because of the above reason.

If you request leave because you are subject to a quarantine or isolation order or to care for an individual subject
to such an order, you should additionally provide the name of the government entity that issued the order. If you
request leave to self-quarantine based on the advice of a health care provider or to care for an individual who is
self-quarantining based on such advice, you should additionally provide the name of the health care provider who
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17.

18.

19.

level of a serious health condition, you must continue to provide medical certifications under the FMLA if required
by your employer.

When am | able to telework under the FFCRA?

You may telework when your employer permits or allows you to perform work while you are at home or at a
location other than your normal workplace. Telework is work for which normal wages must be paid and is not
compensated under the paid leave provisions of the FFCRA.

What does it mean to be unable to work, including telework for COVID-19 related reasons?

You are unable to work if your employer has work for you and one of the COVID-19 qualifying reasons set forth in
the FFCRA prevents you from being able to perform that work, either under normal circumstances at your normal
worksite or by means of telework.

If you and your employer agree that you will work your normal number of hours, but outside of your normally
scheduled hours (for instance early in the morning or late at night), then you are able to work and leave is not
necessary unless a COVID-19 qualifying reason prevents you from working that schedule.

If  am or become unable to telework, am | entitled to paid sick leave or expanded family and medical
leave?

If your employer permits teleworking—for example, allows you to perform certain tasks or work a certain number
of hours from home or at a location other than your normal workplace—and you are unable to perform those tasks
or work the required hours because of one of the qualifying reasons for paid sick leave, then you are entitled to
take paid sick leave.

Similarly, if you are unable to perform those teleworking tasks or work the required teleworking hours because you
need to care for your child whose school or place of care is closed, or child care provider is unavailable, because
of COVID-19 related reasons, then you are entitled to take expanded family and medical leave. Of course, to the
extent you are able to telework while caring for your child, paid sick leave and expanded family and medical leave

ic nnt availahla
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The Department encourages employers and employees to collaborate to achieve flexibility and meet mutual
needs, and the Department is supportive of such voluntary arrangements that combine telework and intermittent
leave.

21. May | take my paid sick leave intermittently while working at my usual worksite (as opposed to
teleworking)?
It depends on why you are taking paid sick leave and whether your employer agrees. Unless you are teleworking,
paid sick leave for qualifying reasons related to COVID-19 must be taken in full-day increments. It cannot be taken
intermittently if the leave is being taken because:

e You are subject to a Federal, State, or local quarantine or isolation order related to COVID-19;

e You have been advised by a health care provider to self-quarantine due to concerns related to COVID-19;

e You are experiencing symptoms of COVID-19 and seeking a medical diagnosis;

e You are caring for an individual who either is subject to a quarantine or isolation order related to COVID-19 or
has been advised by a health care provider to self-quarantine due to concerns related to COVID-19; or

e You are experiencing any other substantially similar condition specified by the Secretary of Health and Human
Services.

Unless you are teleworking, once you begin taking paid sick leave for one or more of these qualifying reasons,

you must continue to take paid sick leave each day until you either (1) use the full amount of paid sick leave or (2)

no longer have a qualifying reason for taking paid sick leave. This limit is imposed because if you are sick or

possibly sick with COVID-19, or caring for an individual who is sick or possibly sick with COVID-19, the intent of

FFCRA is to provide such paid sick leave as necessary to keep you from spreading the virus to others.

If you no longer have a qualifying reason for taking paid sick leave before you exhaust your paid sick leave, you
may take any remaining paid sick leave at a later time, until December 31, 2020, if another qualifying reason
occurs.

In contrast, if you and your employer agree, you may take paid sick leave intermittently if you are taking paid sick
leave to care for your child whose school or place of care is closed, or whose child care provider is unavailable,
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agree, you may take expanded family and medical leave on Mondays, Wednesdays, and Fridays, but work
Tuesdays and Thursdays, while your child is at home because your child’s school or place of care is closed, or
child care provider is unavailable, due to COVID-19 related reasons, for the duration of your leave.

The Department encourages employers and employees to collaborate to achieve flexibility. Therefore, if
employers and employees agree to intermittent leave on a day-by-day basis, the Department supports such
voluntary arrangements.

23. If my employer closed my worksite before April 1, 2020 (the effective date of the FFCRA), can | still get
paid sick leave or expanded family and medical leave?
No. If, prior to the FFCRA's effective date, your employer sent you home and stops paying you because it does
not have work for you to do, you will not get paid sick leave or expanded family and medical leave but you may be
eligible for unemployment insurance benefits. This is true whether your employer closes your worksite for lack of
business or because it is required to close pursuant to a Federal, State, or local directive. You should contact your
State workforce agency or State unemployment insurance office for specific questions about your eligibility. For
additional information, please refer to https://www.careeron .org/LocalHel rvi

It should be noted, however, that if your employer is paying you pursuant to a paid leave policy or State or local
requirements, you are not eligible for unemployment insurance.

24. If my employer closes my worksite on or after April 1, 2020 (the effective date of the FFCRA), but before |
go out on leave, can | still get paid sick leave and/or expanded family and medical leave?
No. If your employer closes after the FFCRA's effective date (even if you requested leave prior to the closure), you
will not get paid sick leave or expanded family and medical leave but you may be eligible for unemployment
insurance benefits. This is true whether your employer closes your worksite for lack of business or because it was
required to close pursuant to a Federal, State or local directive. You should contact your State workforce agency
or State unemployment insurance office for specific questions about your eligibility. For additional information,

please refer to https://www.careeronestop.org/LocalHelp/service-locator.aspx.
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27.

28.

No. If your employer furloughs you because it does not have enough work or business for you, you are not
entitled to then take paid sick leave or expanded family and medical leave. However, you may be eligible for
unemployment insurance benefits. You should contact your State workforce agency or State unemployment
insurance office for specific questions about your eligibility. For additional information, please refer to

https://www.careeronestop.org/LocalHelp/service-locator.aspx.

If my employer closes my worksite on or after April 1, 2020 (the effective date of the FFCRA), but tells me
that it will reopen at some time in the future, can | receive paid sick leave or expanded family and medical
leave?

No, not while your worksite is closed. If your employer closes your worksite, even for a short period of time, you
are not entitled to take paid sick leave or expanded family and medical leave. However, you may be eligible for
unemployment insurance benefits. This is true whether your employer closes your worksite for lack of business or
because it was required to close pursuant to a Federal, State, or local directive. You should contact your State
workforce agency or State unemployment insurance office for specific questions about your eligibility. For
additional information, please refer to https://www.careeron .org/LocalHel rvice-locator.aspx. If your
employer reopens and you resume work, you would then be eligible for paid sick leave or expanded family and
medical leave as warranted.

If my employer reduces my scheduled work hours, can | use paid sick leave or expanded family and
medical leave for the hours that | am no longer scheduled to work?

No. If your employer reduces your work hours because it does not have work for you to perform, you may not use
paid sick leave or expanded family and medical leave for the hours that you are no longer scheduled to work. This
is because you are not prevented from working those hours due to a COVID-19 qualifying reason, even if your
reduction in hours was somehow related to COVID-19.

You may, however, take paid sick leave or expanded family and medical leave if a COVID-19 qualifying reason
prevents you from working your full schedule. If you do, the amount of leave to which you are entitled is computed
based on your work schedule before it was reduced (see Question 5).
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31

If your employer provides group health coverage that you've elected, you are entitled to continued group health
coverage during your expanded family and medical leave on the same terms as if you continued to work. If you
are enrolled in family coverage, your employer must maintain coverage during your expanded family and medical
leave. You generally must continue to make any normal contributions to the cost of your health coverage. See

WHD Fact Sheet 28A: https://www.dol.gov/agencies/whd/fact-sheets/28a-fmla-employee-protections.

If you do not return to work at the end of your expanded family and medical leave, check with your employer to
determine whether you are eligible to keep your health coverage on the same terms (including contribution rates).
If you are no longer eligible, you may be able to continue your coverage under the Consolidated Omnibus Budget
Reconciliation Act (COBRA). COBRA, which generally applies to employers with 20 or more employees, allows
you and your family to continue the same group health coverage at group rates. Your share of that cost may be
higher than what you were paying before but may be lower than what you would pay for private individual health
insurance coverage. (If your employer has fewer than 20 employees, you may be eligible to continue your health
insurance under State laws that are similar to COBRA. These laws are sometimes referred to as “mini COBRA”
and vary from State to State.) Contact the Employee Benefits Security Administration at

https://www.dol.gov NCi workers-and-famili hanging-jobs-and-job-I to learn about health and
retirement benefit protections for dislocated workers.

If you elect to take paid sick leave, your employer must continue your health coverage. Under the Health
Insurance Portability and Accountability Act (HIPAA), an employer cannot establish a rule for eligibility or set any
individual’s premium or contribution rate based on whether an individual is actively at work (including whether an
individual is continuously employed), unless absence from work due to any health factor (such as being absent
from work on sick leave) is treated, for purposes of the plan or health insurance coverage, as being actively at
work.

As an employee, may | use my employer’s preexisting leave entitlements and my FFCRA paid sick leave
and expanded family and medical leave concurrently for the same hours?
During the first two weeks of unpaid expanded family and medical leave, you may not simultaneously take paid

cinls lamva 1indAar tha EDQI A anAd nranvidtina naid lanmvua 1ninlace vinnir amnlavar aaranc ta allawr van A cninnlamant
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33.

R4

If  am an employer, may | use the paid sick leave mandated under the EPSLA to satisfy paid leave
entitlements that an employee may have under my paid leave policy?

No, unless your employee agrees. Paid sick leave under the EPSLA is in addition to your employee’s (including
Federal Employees’) other leave entitlements. You may not require your employee to use provided or accrued
paid vacation, personal, medical, or sick leave before the paid sick leave. You also may not require your
employee to use such existing leave concurrently with the paid sick leave under the EPSLA. But if you and your
employee agree, your employee may use preexisting leave entitlements to supplement the amount he or she
receives from paid sick leave, up to the employee’s normal earnings. Note, however, that you are not entitled to a
tax credit for any paid sick leave that is not required to be paid or exceeds the limits set forth under the EPSLA.
You are free to amend your own policies to the extent consistent with applicable law.

If  am an employer, may | require my employee to take paid leave he or she may have under my existing
paid leave policy concurrently with expanded family and medical leave under the EFMLEA?

Yes. After the first two workweeks (usually 10 workdays) of expanded family and medical leave under the
EFMLEA, you may require that your employee take concurrently for the same hours expanded family and medical
leave and existing leave that, under your policies, would be available to the employee in that circumstance. This
would likely include personal leave or paid time off, but not medical or sick leave if your employee (or a covered
family member) is not ill.

If you do so, you must pay your employee the full amount to which he or she is entitled under your existing paid
leave policy for the period of leave taken. You must pay your employee at least 2/3 of his or her pay for
subsequent periods of expanded family and medical leave taken, up to $200 per workday and $10,000 in the
aggregate, for expanded family and medical leave. If your employee exhausts all preexisting paid vacation,
personal, medical, or sick leave, you would need to pay your employee at least 2/3 of his or her pay for
subsequent periods of expanded family and medical leave taken, up to $200 per day and $10,000 in the
aggregate. You are free to amend your own policies to the extent consistent with applicable law.

If  want to nav mv emnlnovees mare than thev are entitled tn receive for naid sick leave ar exnanded familv
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36.

37.

38.

obligations under the Act by other means, provided they are consistent with your bargaining obligations and
collective bargaining agreement.

I am an employer that is part of a multiemployer collective bargaining agreement, may | satisfy my
obligations under the Emergency Paid Sick Leave Act through contributions to a multiemployer fund,
plan, or program?

You may satisfy your obligations under the Emergency Paid Sick Leave Act by making contributions to a
multiemployer fund, plan, or other program in accordance with your existing collective bargaining obligations.
These contributions must be based on the hours of paid sick leave to which each of your employees is entitled
under the Act based on each employee’s work under the multiemployer collective bargaining agreement. Such a
fund, plan, or other program must allow employees to secure or obtain their pay for the related leave they take
under the Act. Alternatively, you may also choose to satisfy your obligations under the Act by other means,
provided they are consistent with your bargaining obligations and collective bargaining agreement.

Are contributions to a multiemployer fund, plan, or other program the only way an employer that is part of
a multiemployer collective bargaining agreement may comply with the paid leave requirements of the
FFCRA?

No. Both the Emergency Paid Sick Leave Act and the Emergency Family and Medical Leave Expansion Act
provide that, consistent with its bargaining obligations and collective bargaining agreement, an employer may
satisfy its legal obligations under both Acts by making appropriate contributions to such a fund, plan, or other
program based on the paid leave owed to each employee. However, the employer may satisfy its obligations
under both Acts by other means, provided they are consistent with its bargaining obligations and collective
bargaining agreement.

Assuming | am a covered employer, which of my employees are eligible for paid sick leave and expanded
family and medical leave?

Both of these new provisions use the employee definition as provided by the Fair Labor Standards Act, thus all of
your U.S. (including Territorial) employees who meet this definition are eligible including full-time and part-time
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41.

and expanded family and medical leave. For additional information on the 500 employee threshold, see Question
2. Certain employers with fewer than 50 employees may be exempt from the Act’s requirements to provide certain
paid sick leave and expanded family and medical leave. For additional information regarding this small business
exemption, see Question 4 and Questions 58 and 59 below.

Certain public employers are also covered under the Act and must provide paid sick leave and expanded family
and medical leave. For additional information regarding coverage of public employers, see Questions 52-54
below.

Who is a son or daughter?

Under the FFCRA, a “son or daughter” is your own child, which includes your biological, adopted, or foster child,
your stepchild, a legal ward, or a child for whom you are standing in loco parentis—someone with day-to-day
responsibilities to care for or financially support a child. For additional information about in loco parentis, see Fact
Sheet #28B: Family and Medical Leave Act (FMLA) leave for birth, placement, bonding or to care for a child with a
serious health condition on the basis of an “in loco parentis” relationship.

In light of Congressional direction to interpret definitions consistently, WHD clarifies that under the FFCRA a “son
or daughter” is also an adult son or daughter (i.e., one who is 18 years of age or older), who (1) has a mental or
physical disability, and (2) is incapable of self-care because of that disability. For additional information on
requirements relating to an adult son or daughter, see Fact Sheet #28K and/or call our toll free information and
help line available 8 am—5 pm in your time zone, 1-866-4US-WAGE (1-866-487-9243).

What do | do if my employer, who | believe to be covered, refuses to provide me paid sick leave?

If you believe that your employer is covered and is improperly refusing you paid sick leave under the Emergency
Paid Sick Leave Act, the Department encourages you to raise and try to resolve your concerns with your
employer. Regardless of whether you discuss your concerns with your employer, if you believe your employer is
improperly refusing you paid sick leave, you may call 1-866-4US-WAGE (1-866-487-9243). WHD is responsible
for administering and enforcing these provisions. If you have questions or concerns, you can contact WHD by
phone or visit www.dol.gov/agencies/whd. Your call will be directed to the nearest WHD office for assistance to
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complaint. If your employer employs 50 or more employees, you also may file a lawsuit against your employer
directly without contacting WHD. If you are a public sector employee, please see the answer to Question 54.

43. Do | have aright to return to work if | am taking paid sick leave or expanded family and medical leave
under the Emergency Paid Sick Leave Act or the Emergency Family and Medical Leave Expansion Act?
Generally, yes. In light of Congressional direction to interpret requirements among the Acts consistently, WHD
clarifies that the Acts require employers to provide the same (or a nearly equivalent) job to an employee who
returns to work following leave.

In most instances, you are entitled to be restored to the same or an equivalent position upon return from paid sick
leave or expanded family and medical leave. Thus, your employer is prohibited from firing, disciplining, or
otherwise discriminating against you because you take paid sick leave or expanded family and medical leave. Nor
can your employer fire, discipline, or otherwise discriminate against you because you filed any type of complaint
or proceeding relating to these Acts, or have or intend to testify in any such proceeding.

However, you are not protected from employment actions, such as layoffs, that would have affected you
regardless of whether you took leave. This means your employer can lay you off for legitimate business reasons,
such as the closure of your worksite. Your employer must be able to demonstrate that you would have been laid
off even if you had not taken leave.

Your employer may also refuse to return you to work in your same position if you are a highly compensated “key”
employee as defined under the FMLA, or if your employer has fewer than 25 employees, and you took leave to
care for your own son or daughter whose school or place of care was closed, or whose child care provider was
unavailable, and all four of the following hardship conditions exist:

e your position no longer exists due to economic or operating conditions that affect employment and due to
COVID-19 related reasons during the period of your leave;

e your employer made reasonable efforts to restore you to the same or an equivalent position;

e your employer makes reasonable efforts to contact you if an equivalent position becomes available; and
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45,

take additional expanded family and medical leave.

For example, assume you are eligible for preexisting FMLA leave and took two weeks of such leave in January
2020 to undergo and recover from a surgical procedure. You therefore have 10 weeks of FMLA leave remaining.
Because expanded family and medical leave is a type of FMLA leave, you would be entitled to take up to 10
weeks of expanded family and medical leave, rather than 12 weeks. And any expanded family and medical leave
you take would count against your entitlement to preexisting FMLA leave.

If your employer only becomes covered under the FMLA on April 1, 2020, this analysis does not apply.

May | take leave under the Family and Medical Leave Act over the next 12 months if | used some or all of
my expanded family and medical leave under the Emergency Family and Medical Leave Expansion Act?

It depends. You may take a total of 12 workweeks of leave during a 12-month period under the FMLA, including
the Emergency Family and Medical Leave Expansion Act. If you take some, but not all 12, workweeks of your
expanded family and medical leave by December 31, 2020, you may take the remaining portion of FMLA leave for
a serious medical condition, as long as the total time taken does not exceed 12 workweeks in the 12-month
period. Please note that expanded family and medical leave is available only until December 31, 2020; after that,
you may only take FMLA leave.

For example, assume you take four weeks of Expanded Family and Medical Leave in April 2020 to care for your
child whose school is closed due to a COVID-19 related reason. These four weeks count against your entitlement
to 12 weeks of FMLA leave in a 12-month period. If you are eligible for preexisting FMLA leave and need to take
such leave in August 2020 because you need surgery, you would be entitled to take up to eight weeks of FMLA
leave.

However, you are entitled to paid sick leave under the Emergency Paid Sick Leave Act regardless of how much
leave you have taken under the FMLA. Paid sick leave is not a form of FMLA leave and therefore does not count
toward the 12 workweeks in the 12-month period cap. But please note that if you take paid sick leave concurrently
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other reasons.

48. What is a full-time employee under the Emergency Paid Sick Leave Act?
For purposes of the Emergency Paid Sick Leave Act, a full-time employee is an employee who is normally
scheduled to work 40 or more hours per week.

In contrast, the Emergency Family and Medical Leave Expansion Act does not distinguish between full- and part-
time employees, but the number of hours an employee normally works each week will affect the amount of pay
the employee is eligible to receive.

49. What is a part-time employee under the Emergency Paid Sick Leave Act?
For purposes of the Emergency Paid Sick Leave Act, a part-time employee is an employee who is normally
scheduled to work fewer than 40 hours per week.

In contrast, the Emergency Family and Medical Leave Expansion Act does not distinguish between full- and part-
time employees, but the number of hours an employee normally works each week affects the amount of pay the
employee is eligible to receive.

50. How does the “for each working day during each of the 20 or more calendar workweeks in the current or
preceding calendar” language in the FMLA definition of “employer” work under the Emergency Family
and Medical Leave Expansion Act?

The language about counting employees over calendar workweeks is only in the FMLA's definition for employer.
This language does not apply to the Emergency Family and Medical Leave Expansion Act for purposes of
expanded family and medical leave. Employers should use the number of employees on the day the employee’s
leave would start to determine whether the employer has fewer than 500 employees for purposes of providing
expanded family and medical leave and paid sick leave. See Question 2 for more information.

51. I've elected to take paid sick leave and | am currently in a waiting period for my employer’s health
coverage. If  am absent from work on paid sick leave during the waiting period, will my health coverage
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53.

below. The Office of Management and Budget (OMB) has the authority to exclude some categories of U.S.
Government Executive Branch employees from taking certain kinds of paid sick leave. If you are a Federal
employee, the Department encourages you to seek guidance from your respective employers as to your eligibility
to take paid sick leave.

Further, health care providers and emergency responders may be excluded by their employer from being able to
take paid sick leave under the Act. See Questions 56-57 below. These coverage limits also apply to public-sector
health care providers and emergency responders.

For more information related to federal employers and employees, please consult the Office of Personnel
Management's COVID-19 guidance portal, linked here.

I am a public sector employee. May | take paid family and medical leave under the Emergency Family and
Medical Leave Expansion Act?

It depends. In general, you are entitled to expanded family and medical leave if you are an employee of a non-
federal public agency. Therefore, you are probably entitled to paid sick leave if, for example, you work for the
government of a State, the District of Columbia, a Territory or possession of the United States, a city, a
municipality, a township, a county, a parish, or a similar entity.

But if you are a Federal employee, you likely are not entitled to expanded family and medical leave. The Act only
amended Title | of the FMLA; most Federal employees are covered instead by Title Il of the FMLA. As a result,
only some Federal employees are covered, and the vast majority are not. In addition, the Office of Management
and Budget (OMB) has the authority to exclude some categories of U.S. Government Executive Branch
employees with respect to expanded and family medical leave. If you are a Federal employee, the Department
encourages you to seek guidance from your respective employers as to your eligibility to take expanded family
and medical leave.

Further, health care providers and emergency responders may be excluded by their employer from being able to
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56.

for assistance to have your questions answered or to file a complaint.

In some cases, you may also be able to file a lawsuit against your employer directly without contacting WHD.
Some State and local employees may not be able to pursue direct lawsuits because their employers are immune
from such lawsuits. For additional information, see the WHD website at: https://www.wagehour.dol.gov and/or call
WHD'’s toll free information and help line available 8am—-5pm in your time zone, 1-866-4-US-WAGE (1-866-487-
9243).

For more information related to federal employers and employees, please consult the Office of Personnel
Management’'s COVID-19 guidance portal, linked here.

Who is a “health care provider” for purposes of determining individuals whose advice to self-quarantine
due to concerns related to COVID-19 can be relied on as a qualifying reason for paid sick leave?

The term “health care provider,” as used to determine individuals whose advice to self-quarantine due to concerns
related to COVID-19 can be relied on as a qualifying reason for paid sick leave, means a licensed doctor of
medicine, nurse practitioner, or other health care provider permitted to issue a certification for purposes of the
FMLA.

Who is a “health care provider” who may be excluded by their employer from paid sick leave and/or
expanded family and medical leave?

For the purposes of Employees who may be exempted from Paid Sick Leave or Expanded Family and Medical
Leave by their Employer under the FFCRA, a health care provider is anyone employed at any doctor’s office,
hospital, health care center, clinic, post-secondary educational institution offering health care instruction, medical
school, local health department or agency, nursing facility, retirement facility, nursing home, home health care
provider, any facility that performs laboratory or medical testing, pharmacy, or any similar institution, Employer, or
entity. This includes any permanent or temporary institution, facility, location, or site where medical services are
provided that are similar to such institutions.
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For the purposes of Employees who may be excluded from Paid Sick Leave or Expanded Family and Medical
Leave by their Employer under the FFCRA, an emergency responder is anyone necessary for the provision of
transport, care, healthcare, comfort and nutrition of such patients, or others needed for the response to COVID-
19. This includes but is not limited to military or national guard, law enforcement officers, correctional institution
personnel, fire fighters, emergency medical services personnel, physicians, nurses, public health personnel,
emergency medical technicians, paramedics, emergency management personnel, 911 operators, child welfare
workers and service providers, public works personnel, and persons with skills or training in operating specialized
equipment or other skills needed to provide aid in a declared emergency, as well as individuals who work for such
facilities employing these individuals and whose work is necessary to maintain the operation of the facility. This
also includes any individual whom the highest official of a State or territory, including the District of Columbia,
determines is an emergency responder necessary for that State’s or territory’s or the District of Columbia’s
response to COVID-19.

To minimize the spread of the virus associated with COVID-19, the Department encourages employers to be

judicious when using this definition to exempt emergency responders from the provisions of the FFCRA. For

example, an employer may decide to exempt these employees from leave for caring for a family member, but
choose to provide them paid sick leave in the case of their own COVID-19 illness.

When does the small business exemption apply to exclude a small business from the provisions of the
Emergency Paid Sick Leave Act and Emergency Family and Medical Leave Expansion Act?

An employer, including a religious or nonprofit organization, with fewer than 50 employees (small business) is
exempt from providing (a) paid sick leave due to school or place of care closures or child care provider
unavailability for COVID-19 related reasons and (b) expanded family and medical leave due to school or place of
care closures or child care provider unavailability for COVID-19 related reasons when doing so would jeopardize
the viability of the small business as a going concern. A small business may claim this exemption if an authorized
officer of the business has determined that:

1. The provision of paid sick leave or expanded family and medical leave would result in the small business’s

i
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62.

if the:

e employer employs fewer than 50 employees;

e leave is requested because the child’s school or place of care is closed, or child care provider is unavailable,
due to COVID-19 related reasons; and

e an authorized officer of the business has determined that at least one of the three conditions described in
Question 58 is satisfied.

The Department encourages employers and employees to collaborate to reach the best solution for maintaining

the business and ensuring employee safety.

How do | know if | can receive paid sick leave for a Federal, State, or local quarantine or isolation order
related to COVID-19?

For purposes of the FFCRA, a Federal, State, or local quarantine or isolation order includes quarantine or
isolation orders, as well as shelter-in-place or stay-at-home orders, issued by any Federal, State, or local
government authority that cause you to be unable to work (or to telework) even though your employer has work
that you could perform but for the order. You may not take paid sick leave for this qualifying reason if your
employer does not have work for you as a result of a shelter-in-place or a stay-at-home order. In the instance
where your employer does not have work for you as a result of a shelter-in-place or a stay-at-home order, please

see Questions 23-27.

When am | eligible for paid sick leave to self-quarantine?

You are eligible for paid sick leave if a health care provider directs or advises you to stay home or otherwise
quarantine yourself because the health care provider believes that you may have COVID-19 or are particularly
vulnerable to COVID-19, and quarantining yourself based upon that advice prevents you from working (or
teleworking).

I am an employee. | become ill with COVID-19 symptoms, decide to quarantine myself for two weeks, and
then return to work. | do not seek a medical diagnosis or the advice of a health care provider. Can | get
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prevents you from working and from teleworking.

Furthermore, you may only take paid sick leave to care for an individual who genuinely needs your care. Such an
individual includes an immediate family member or someone who regularly resides in your home. You may also
take paid sick leave to care for someone if your relationship creates an expectation that you would care for the
person in a quarantine or self-quarantine situation, and that individual depends on you for care during the
guarantine or self-quarantine.

You may not take paid sick leave to care for someone with whom you have no relationship. Nor can you take paid
sick leave to care for someone who does not expect or depend on your care during his or her quarantine or self-
quarantine.

64. Can | take paid sick leave to care for any individual who is subject to a quarantine or isolation order or
who has been advised to self-quarantine?
No. You may take paid sick leave under the FFCRA to care for an immediate family member or someone who
regularly resides in your home. You may also take paid sick leave under the FFCRA to care for someone where
your relationship creates an expectation that you care for the person in a quarantine or self-quarantine situation,
and that individual depends on you for care during the quarantine or self-quarantine.

However, you may not take paid sick leave under the FFCRA to care for someone with whom you have no
relationship. Nor can you take paid sick leave under the FFCRA to care for someone who does not expect or
depend on your care during his or her quarantine or self-quarantine due to COVID-19.

65. When am | eligible for paid sick leave to care for someone who is self-quarantining?
You may take paid sick leave to care for a self-quarantining individual if a health care provider has advised that
individual to stay home or otherwise quarantine him or herself because he or she may have COVID-19 or is
particularly vulnerable to COVID-19 and provision of care to that individual prevents you from working (or
teleworking).
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these circumstances, you may take paid sick leave if you are unable to work or telework as a result of providing
care. But in no event may your total paid sick leave exceed two weeks.

What is a “place of care”?

A “place of care” is a physical location in which care is provided for your child. The physical location does not have
to be solely dedicated to such care. Examples include day care facilities, preschools, before and after school care
programs, schools, homes, summer camps, summer enrichment programs, and respite care programs.

Who is my “child care provider”?

A “child care provider” is someone who cares for your child. This includes individuals paid to provide child care,
like nannies, au pairs, and babysitters. It also includes individuals who provide child care at no cost and without a
license on a regular basis, for example, grandparents, aunts, uncles, or neighbors.

Can more than one guardian take paid sick leave or expanded family and medical leave simultaneously to
care for my child whose school or place of care is closed, or child care provider is unavailable, due to
COVID-19 related reasons?

You may take paid sick leave or expanded family and medical leave to care for your child only when you need to,
and actually are, caring for your child if you are unable to work or telework as a result of providing care. Generally,
you do not need to take such leave if a co-parent, co-guardian, or your usual child care provider is available to
provide the care your child needs. See Question 20 for more details.

My child’s school or place of care has moved to online instruction or to another model in which children
are expected or required to complete assignments at home. Is it “closed” ?

Yes. If the physical location where your child received instruction or care is now closed, the school or place of
care is “closed” for purposes of paid sick leave and expanded family and medical leave. This is true even if some
or all instruction is being provided online or whether, through another format such as “distance learning,” your
child is still expected or required to complete assignments.

May | take paid sick leave to care for a child other than my child?
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73. When am | eligible for paid sick leave based on a “substantially similar condition” specified by the U.S.
Department of Health and Human Services?
The U.S. Department of Health and Human Services (HHS) has not yet identified any “substantially similar
condition” that would allow an employee to take paid sick leave. If HHS does identify any such condition, the
Department of Labor will issue guidance explaining when you may take paid sick leave on the basis of a
“substantially similar condition.”

74. If | am a staffing company, how do | count internal workers and staffed workers under the FFCRA?
Regardless of how you classify or count internal or staffed workers, you must provide paid sick leave and
expanded family and medical leave to workers who are your “employees” for purposes of the Emergency Paid
Sick Leave Act and the Emergency Family and Medical Leave Expansion Act, as described in Question 2. As
Question 2 explains, you may be a joint employer, and if so, you must include in your count all employees on your
payroll, even if you provide or refer such employees to other employers.

75. As an employer, how much do | pay a seasonal employee with an irregular schedule for each day of paid
sick leave or expanded family and medical leave that he or she takes?
You may calculate the daily amount you must pay a seasonal employee with an irregular schedule by taking the
following steps.

First, you should calculate how many hours of leave your seasonal employee is entitled to take each day.
Because your employee works an irregular schedule, this is equal to the average number of hours each day that
he or she was scheduled to work over the period of employment, up to the last six months. Please note that you
should exclude from this calculation off-season periods during which the employee did not work.

Second, you should calculate the seasonal employee’s regular hourly rate of pay. This is calculated by adding up
all wages paid over the period of employment, up to the last six months, and then dividing that sum by the number
of hours actually worked over the same period. Again, you should exclude off-season periods during which the
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You must pay your seasonal employee 2/3 of the base daily paid leave amount, up to $200 per day and $2,000 in
total, if your employee is taking paid sick leave for any of the following reasons:

e Your employee is caring for an individual who either is subject to a quarantine or isolation order related to
COVID-19 or who has been advised by a health care provider to self-quarantine due to concerns related to
COVID-19;

e Your employee is caring for his or her child whose school or place of care is closed, or child care provider is
unavailable, due to COVID-19 related reasons; or

e Your employee is experiencing any other substantially similar condition, as determined by the Secretary of
Health and Human Services.

You must pay your seasonal employee 2/3 of the base daily paid leave amount, up to $200 per day and $10,000

in total, if the employee is taking expanded family and medical leave to care for the employee’s child whose

school or place of care is closed, or child care provider is unavailable, due to COVID-19-related reasons. Please
note that if your seasonal employees are not scheduled to work, for example, because it is the off-season, then
you do not have to provide paid sick leave or expanded family and medical leave.

76. May | take paid sick leave or expanded family and medical leave if | am receiving workers’ compensation
or temporary disability benefits through an employer or state-provided plan?
In general, no, unless you were able to return to light duty before taking leave. If you receive workers’
compensation or temporary disability benefits because you are unable to work, you may not take paid sick leave
or expanded family and medical leave. However, if you were able to return to light duty and a qualifying reason
prevents you from working, you may take paid sick leave or expanded family and medical leave, as the situation
warrants.

77. May | take paid sick leave or expanded family and medical leave under the FFCRA if  am on an employer-
approved leave of absence?
It depends on whether your leave of absence is voluntary or mandatory. If your leave of absence is voluntary, you
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employer has made reasonable, good faith efforts to comply with the Act. If the employer violates the Act willfully,
fails to provide a written commitment to future compliance with the Act, or fails to remedy a violation upon
notification by the Department, the Department reserves its right to exercise its enforcement authority during this
period. After April 17, 2020, this limited stay of enforcement will be lifted, and the Department will fully enforce
violations of the Act, as appropriate and consistent with the law.

79. Does the non-enforcement position mean businesses do not need to comply with the FFCRA from the
effective date of April 1, 2020 through April 17, 20207
No, the FFCRA's paid leave provisions are effective April 1, 2020. Private sector and public employers must
comply with the provisions on the effective date even though the Department has a limited stay of enforcement
until April 17, 2020. Once the Department fully enforces the Act, it will retroactively enforce violations back until
the effective date of April 1, 2020, if employers have not remedied the violations.

80. How do | compute the number of hours of paid sick leave for my employee who has irregular hours?
Generally, under the FFCRA, you are required to provide an employee with paid sick leave equal to the number of
hours that employee is scheduled to work, on average, over a two-week period, up to a maximum of 80 hours.

If your employee works an irregular schedule such that it is not possible to determine what hours he or she would
normally work over a two-week period, you must estimate the number of hours. The estimate must be based on
the average number of hours your employee was scheduled to work per calendar day (not workday) over the six-
month period ending on the first day of paid sick leave. This average must include all scheduled hours, including
both hours actually worked and hours for which the employee took leave.

Consider the examples below involving two employees with irregular schedules who take leave on April 13, 2020.
For both employees, the six-month period used for estimating average hours consists of 183 calendar days from
October 14, 2019, to April 13, 2020.

During that six-month period, the first employee worked 1,150 hours over 130 workdays, and took a total of 50
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employee’s regular rate (see Question 82).

How do | compute the number of hours | must pay my employee who has irregular hours for each day of
expanded family and medical leave taken?

Generally, under the FFCRA, you are required to pay your employee for each day of expanded family and
medical leave taken based on the number of hours the employee was normally scheduled to work that day. If your
employee works an irregular schedule such that it is not possible to determine the number of hours he or she
would normally work on that day, and the employee has been employed for at least six months, you must
determine the employee’s average workday hours, including any leave hours. The average must be based on the
number of hours your employee was scheduled to work per workday (not calendar day) divided by the number of
workdays over the six-month period ending on the first day of your employee’s paid expanded family and medical
leave. This average must include all scheduled hours, including both hours actually worked and hours for which
the employee took leave.

Consider the examples below involving two employees with irregular schedules who take leave on April 13, 2020.
For both employees, the six-month period would consist of 183 calendar days from October 14, 2019, to April 13,
2020.

The first employee worked 1,150 hours over 130 workdays, and took a total of 50 hours of personal and medical
leave. The total number of hours the employee was scheduled to work (including all leave taken) was 1,200
hours. The number of hours per workday is computed by dividing 1,200 hours by the 130 workdays, which is 9.2
hours per workday. You must therefore pay the first employee for 9.2 hours per workday times 2/3 his or her
regular rate for each day of expanded family and medical leave taken, subject to a $200 per day cap and $10,000
maximum (see Question 7).

The second employee, in contrast, worked 550 hours over 100 workdays, and took a total of 100 hours of
personal and medical leave. The total number of hours the employee was scheduled to work, including all leave
taken, was 650 hours. The number of hours per workday is computed by dividing 650 hours by the 100 workdays,
which is 6.5 hours ner workdav. You must therefore nav the second emnlovee for 6.5 hours ner workdav times 2/3
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you may compute the average regular rate using these steps:

e First, you must compute the employee’s non-excludable remuneration for each full workweek during the six-
month period. Notably, commissions and piece-rate pay counts towards this amount. See 29 CER part 778.
Tips, however, count only to the extent that you apply them towards minimum wage obligations (i.e., you take a
tip credit). See 29 CER part 531.60. Overtime premiums do not count towards your employee’s regular rate.
Please note that, unlike when computing average hours (see Questions 5 and 8), you should not count
payments your employee received for taking leave as part of the regular rate.

e Second, you must compute the number of hours the employee actually worked for each full workweek during
the six-month period. Please note that, unlike when computing average hours (see Questions 5 and 8), you do
not count hours when the employee took leave.

e Third, you then divide the sum of all non-excludable remuneration received over the six-month period by the
sum of all countable hours worked in that same time period. The result is the average regular rate.

Consider the examples below involving an employee who takes leave on April 13, 2020. The six-month period

would run from Monday, October 14, 2019, to Monday, April 13, 2020. Assuming you use a Monday to Sunday

workweek, there are twenty-six full workweeks in that period, which includes 182 calendar days. Please note this
is one day fewer than the 183 calendar days falling between October 14, 2019, and April 13, 2020, because the
date the leave is taken, April 13, 2020, is a Monday that does not fall in any of the twenty-six full workweeks.

Suppose your employee’s non-excludable remuneration and hours worked are as follows:

Week Non-Excludable Remuneration Hours Worked
1 $1,100 50
2 $1,300 60
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7 $600 30
8 $700 50
9 $1,100 50
10 $700 50
11 $700 35
12 $1,300 60
13 $700 35
14 $1,300 60
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20 $700 50
21 $1,100 50
22 $700 30
23 $700 30
24 $700 30
25 $800 35
26 $800 50
TOTAL $23,000 1,150
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84.

85.

or

May | round when computing the number of hours of paid sick leave | must provide an employee with an
irregular schedule or the number of hours | must pay such an employee for each day of expanded family
and medical leave taken?

As an employer, generally, yes. It is common and acceptable for employers to round to the nearest tenth, quarter,
or half hour when determining an employee’s hours worked. But if you choose to round, you must use a consistent
rounding principle. You may not, for instance, round for some employees who request leave but not others. For
the purposes of computing hours under the FFCRA, you may round to the nearest time increment that you
customarily use to track the employee’s hours worked. For instance, if you typically track work time in quarter-hour
increments, you may round to the nearest quarter hour. But you may not round to the nearest quarter hour if you
typically track time in tenth-of-an-hour increments.

As an example, the number of hours of paid sick leave for the first employee discussed in Question 81 is
computed as 14 days times 1,200 hours divided by 183 calendar days, which is 91.803 hours. If you typically
track time in half-hour increments, you would round to 92 hours. If you typically track time in quarter-hour
increments, you would round to 91.75 hours. And if you typically track time in tenth-hour increments, you would to
round to 91.8 hours.

What six-month period is used to calculate the regular rate under the FFCRA when, for example, my
employee takes paid sick leave, gets better, and then one week (or one month or three months) later,
takes expanded family and medical leave? Or perhaps the employee takes intermittent leave throughout
several months in 20207 In other words, do | have to determine and review a new six-month period every
time my employee takes leave?

No. As an employer, you should identify the six-month period to calculate each employee’s regular rate under the
FFCRA based on the first day the employee takes paid sick leave or expanded family and medical leave. That six-
month period will be used to calculate all paid sick leave and expanded family and medical leave the employee
takes under the FFCRA. If your employee has been employed for less than six months, you may compute the
average regular rate over the entire period during which the employee was employed.
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87.

employer may only obtain tax credits for wages paid at 2/3 of the employee’s regular rate of pay, up to the daily
and aggregate limits in the Emergency Family and Medical Leave Expansion Act ($200 per day or $10,000 in
total). If the employee exhausts available paid leave under the employer’s plan, but has more paid expanded and
medical family leave available, the employee will receive any remaining paid expanded and medical family in the
amounts and subject to the daily and aggregate limits in the Emergency Family and Medical Leave Expansion
Act. Additionally, provided both an employer and employee agree, and subject to federal or state law, paid leave
provided by an employer may supplement 2/3 pay under the Emergency Family and Medical Leave Expansion
Act so that the employee may receive the full amount of the employee’s normal compensation.

Finally, an employee may elect—but may not be required by the employer—to take paid sick leave under the
Emergency Paid Sick Leave Act or paid leave under the employer’s plan for the first two weeks of unpaid
expanded family and medical leave, but not both. If, however, an employee has used some or all paid sick leave
under the Emergency Paid Sick Leave Act, any remaining portion of that employee’s first two weeks of expanded
family and medical leave may be unpaid. During this period of unpaid leave under the Emergency Family and
Medical Leave Expansion Act, the employee may choose—but the employer may not require the employee—to
use paid leave under the employer’s policies that would be available to the employee to take in order to care for
the employee’s child or children because their school or place of care is closed or the child care provider is
unavailable due to a COVID-19 related reason concurrently with the unpaid leave.

Are stay-at-home and shelter-in-place orders the same as quarantine or isolation orders? If so, when can |
take leave under the FFCRA for reasons relating to one of those orders?

Yes, as explained in Question 60, for purposes of the FFCRA, a Federal, State, or local quarantine or isolation
order includes shelter-in-place or stay-at-home orders, issued by any Federal, State, or local government
authority. However, in order for such an order to qualify you for leave, being subject to the order must be the
reason you are unable to perform work (or telework) that your employer has for you. You may not take paid leave
due to such an order if your employer does not have work for you to perform as a result of the order or for other
reasons.
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minimum wage (federal, state, or local) for each hour of uncompensated paid sick leave taken, in each case,
subject to the applicable FFCRA maximums (see Question 7). The FFCRA and the Department’s regulations state
that an employer who does not compensate you for taking paid sick leave is “considered to have failed to pay the
minimum wage ... and shall be subject to the enforcement provisions” of the Fair Labor Standards Act. Those
enforcement provisions state that the employer “shall be liable to the employee or employees affected in the
amount of their unpaid minimum wages.” For the purposes of the FFCRA, the “amount of unpaid minimum wages”
does not refer to the federal minimum wage of $7.25 per hour, but rather to the hourly wage at which the
employer must compensate you for taking paid sick leave, which is, generally, the greater of your regular rate or
the applicable minimum wage (federal, state, or local).

Thus, if the Department brings an enforcement action on your behalf, your recovery against an employer that
refuses to compensate you for taking paid sick leave would not be limited to the federal minimum wage of $7.25
per hour if your regular rate or an applicable state or local minimum wage were higher. For example, if your
regular rate were $30 per hour and you lawfully took 20 hours of paid sick leave to self-quarantine based on the
advice of a health care provider, you may recover $600 ($30 per hour times 20 hours) from your employer. As
another example, if you were entitled to a state or local minimum wage of $15 and lawfully took 20 hours of paid
sick leave for the same reason, you may recover $300 ($15 per hour times 20 hours). However, you may not
recover more than the amount due under the FFCRA. For instance, if your employer initially agreed to pay your
full hourly rate of $30 per hour to allow you to take paid sick leave to care for your child whose school is closed,
but then pays you only 2/3 of your hourly rate, as required by the FFCRA, you may not recover the unpaid portion
of the initially agreed amount because your employer was not required by the FFCRA to pay that portion.

89. | hire workers to perform certain domestic tasks, such as landscaping, cleaning, and child care, at my
home. Do | have to provide my domestic service workers paid sick leave or expanded family and medical
leave?

It depends on the relationship you have with the domestic service workers you hire. Under the FFCRA, you are
required to provide paid sick leave or expanded family and medical leave if you are an employer under the Fair
Labor Standards Act (FLSA), regardless of whether you are an employer for federal tax purposes. If the domestic
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Of course, you are not required to provide paid sick leave or expanded family and medical leave for workers who
are employed by a third party service provider with which you have contracted to provide you with specific
domestic services.

Ultimately, the question of economic dependence can be complicated and fact-specific. As a rule of thumb, but
not ultimately determinative, if you are not required to file Schedule H, Household Employment Taxes, along with
your Form 1040, U.S. Individual Income Tax Return, for the amount you pay a domestic service worker because
the worker is not your employee for federal tax purposes, then the worker is likely not economically dependent
upon you and you are likely not the worker’s employer under the FLSA. In this case, you likely would not be
required to provide paid sick leave and expanded family and medical leave. If the worker is your employee for
federal tax purposes, so that you are required to file Schedule H for the worker with your Form 1040, you will need
to determine whether the worker is economically dependent on you for the opportunity to work. If you determine
that the worker is economically dependent upon you for the opportunity to work, then you are likely required to
provide that worker with paid sick leave and expanded family and medical leave.

If  am employed by a temporary placement agency that has over 500 employees and am placed at a
second business that has fewer than 500 employees, how does the leave requirement work? Are one or
both entities required to provide me leave?

The temporary staffing agency is not required by the FFRCA to provide you (or any of its other employees) with
paid sick leave or expanded family and medical leave because it has more than 500 employees. In contrast, the
second business where you are placed will generally be required to provide its employees with paid sick leave or
expanded family and medical leave because it has fewer than 500 employees (see Question 39).

Whether that second business must provide you with paid sick leave or expanded family and medical leave
depends on whether it is your joint employer. If the second business directly or indirectly exercises significant
control over the terms and conditions of your work, then it is your joint employer and must provide you with paid
sick leave or expanded family and medical leave. If the second business does not directly or indirectly exercise
such control, then it is not your employer and so is not required to provide you with such leave. To determine
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children, whose school is closed because of COVID-19, even though these employees have been
teleworking with their children at home for four weeks. Can | ask my employees why they are now unable
to work or if they have pursued alternative child care arrangements?

You may require that the employee provide the qualifying reason he or she is taking leave, and submit an oral or
written statement that the employee is unable to work because of this reason, and provide other documentation
outlined in section 826.100 of the Department’s rule applying the FFCRA. While you may ask the employee to
note any changed circumstances in his or her statement as part of explaining why the employee is unable to work,
you should exercise caution in doing so, lest it increase the likelihood that any decision denying leave based on
that information is a prohibited act. The fact that your employee has been teleworking despite having his or her
children at home does not mean that the employee cannot now take leave to care for his or her children whose
schools are closed for a COVID-19 related reason. For example, your employee may not have been able to care
effectively for the children while teleworking or, perhaps, your employee may have made the decision to take paid
sick leave or expanded family and medical leave to care for the children so that the employee’s spouse, who is
not eligible for any type of paid leave, could work or telework. These (and other) reasons are legitimate and do not
afford a basis for denying paid sick leave or expanded family and medical leave to care for a child whose school is
closed for a COVID-19 related reason.

This does not prohibit you from disciplining an employee who unlawfully takes paid sick leave or expanded family
and medical leave based on misrepresentations, including, for example, to care for the employee’s children when
the employee, in fact, has no children and is not taking care of a child.

My employee claims to have tiredness or other symptoms of COVID-19 and is taking leave to seek a
medical diagnosis. What documentation may | require from the employee to document efforts to obtain a
diagnosis? When can it be required?

In order for your employee to take leave under the FFCRA, you may require the employee to identify his or her
symptoms and a date for a test or doctor’s appointment. You may not, however, require the employee to provide
further documentation or similar certification that he or she sought a diagnosis or treatment from a health care
provider in order for the employee to use paid sick leave for COVID-19 related symptoms. The minimal
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95.

96.

or other programs in which the employee’s child is enrolled—is closed or unavailable for a COVID-19 related
reason.

My employee used two weeks of paid sick leave under the FFCRA to care for his parent who was advised
by a health care provider to self-quarantine because of symptoms of COVID-19. | am concerned about his
returning to work too soon and potentially exposing my other staff to COVID-19. May | require him to
telework or take leave until he has tested negative for COVID-19? (added 07/20/2020)

It depends. In general, an employee returning from paid sick leave under FFCRA has a right to be restored to the
same or an equivalent position, although exceptions apply as described in Question 43. However, due to the
public health emergency and your employee’s potential exposure to an individual with COVID-19, you may
temporarily reinstate him to an equivalent position requiring less interaction with co-workers or require that he
telework. In addition, the employee must comply with job requirements that are unrelated to having been out on
paid sick leave. For instance, a company may require any employee who knows he has interacted with a COVID-
infected person to telework or take leave until he has personally tested negative for COVID-19 infection,
regardless of whether he has taken any kind of leave. Such a policy would apply equally to an employee returning
from paid sick leave. However, you may not require the employee to telework or be tested for COVID-19 simply
because the employee took leave under the FFCRA.

I was working full time for my employer and used two weeks (80 hours) of paid sick leave under the
FFCRA before | was furloughed. My employer said | could go back to work next week. Can | use paid sick
leave under the FFCRA again after | go back to work? (added 07/20/2020)

No. Employees are limited to a total of 80 hours of paid sick leave under the FFCRA. If you had taken fewer than
80 hours of paid sick leave before the furlough, you would be entitled to use the remaining hours after the furlough
if you had a qualifying reason to do so.

I have an employee who used four weeks of expanded family and medical leave before she was
furloughed. Now | am re-opening my business. When my employee comes back to work, if she still needs
to care for her child because her child care provider is unavailable for COVID-related reasons, how much
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99.

furlough because he would need to take FFCRA leave to care for his child if he is called back to work?
(added 07/20/2020)

No. Employers may not discriminate or retaliate against employees (or prospective employees) for exercising or
attempting to exercise their right to take leave under the FFCRA. If your employee’s need to care for his child
qualifies for FFCRA leave, whether paid sick leave or expanded family and medical leave, he has a right to take
that leave until he has used all of it. You may not use his request for leave (or your assumption that he would
make such a request) as a negative factor in an employment decision, such as a decision as to which employees
to recall from furlough.

My child’s school is operating on an alternate day (or other hybrid-attendance) basis. The school is open
each day, but students alternate between days attending school in person and days participating in
remote learning. They are permitted to attend school only on their allotted in-person attendance days.
May | take paid leave under the FFCRA in these circumstances? (added 08/27/2020)

Yes, you are eligible to take paid leave under the FFCRA on days when your child is not permitted to attend
school in person and must instead engage in remote learning, as long as you need the leave to actually care for
your child during that time and only if no other suitable person is available to do so. For purposes of the FFCRA
and its implementing regulations, the school is effectively “closed” to your child on days that he or she cannot
attend in person. You may take paid leave under the FFCRA on each of your child’s remote-learning days.

My child’s school is giving me a choice between having my child attend in person or participate in a
remote learning program for the fall. | signed up for the remote learning alternative because, for example,
I worry that my child might contract COVID-19 and bring it home to the family. Since my child will be at
home, may | take paid leave under the FFCRA in these circumstances? (added 08/27/2020)

No, you are not eligible to take paid leave under the FFCRA because your child’s school is not “closed” due to
COVID-19 related reasons; it is open for your child to attend. FFCRA leave is not available to take care of a child
whose school is open for in-person attendance. If your child is home not because his or her school is closed, but
because you have chosen for the child to remain home, you are not entitled to FFCRA paid leave. However, if,
because of COVID-19, your child is under a quarantine order or has been advised by a health care provider to
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[1] If you are a Federal employee, you are eligible to take paid sick leave under the Emergency Paid Sick Leave Act.
But only some Federal employees are eligible to take expanded family and medical leave under the Emergency
Family and Medical Leave Expansion Act. Your eligibility will depend on whether you are covered under Title | or
Title 11 of the Family Medical Leave Act. Federal employees should consult with their agency regarding their eligibility
for expanded family and medical leave. For more information related to federal employers and employees, please
consult the Office of Personnel Management’s COVID-19 guidance portal, linked here.

[2] If you are a Federal employee, the State or local minimum wage would be used to calculate the wages owed to
you only if the Federal agency that employs you has broad authority to set your compensation and has decided to
use the State or local minimum wage. For more information related to federal employers and employees, please
consult the Office of Personnel Management’s COVID-19 guidance portal, linked here.
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